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INTRODUCTION

Bail represents a cornerstone of any equitable criminal justice system, serving as a critical
mechanism to reconcile the imperatives of justice with the fundamental right to personal liberty.
In India, the system of bail is designed to prevent the unnecessary pre-trial detention of an accused
person, who, by virtue of the foundational principle of criminal jurisprudence, is presumed
innocent until proven guilty. This presumption is not merely a legal nicety but a deeply embedded

human right, essential for safeguarding individual freedom before a conviction is secured.

The aspirational ideal of the Indian bail system is encapsulated in the celebrated dictum, "Bail is
the rule and jail is the exception,” a principle eloquently articulated by Justice V.R. Krishna lyer.
This judicial pronouncement underscores a profound commitment to individual liberty,
recognizing that any deprivation of freedom prior to conviction carries the inherent weight of
punishment, and thus, must be strictly limited to instances where it is absolutely necessary to
ensure the accused's presence at trial. This philosophical underpinning informs the procedural

safeguards and judicial discretion that characterize India's bail regime!.

! Kalita, Devangana. “Religion, Caste and Marginality: Reflections on the Indian Criminal Justice and Prison
System.” Poverty and Prejudice: Religious Inequality and the Struggle for Sustainable Development, edited by
Mariz Tadros et al., 1st ed., Bristol University Press, 2023, pp. 245-51. JSTOR,
https://doi.org/10.2307/jj.6305460.41. Accessed 6 July 2025.
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RESEARCH QUESTION AND SCOPE

This paper undertakes a critical analysis of the Indian bail system, examining its foundational legal
framework, the nuanced judicial interpretations that have shaped its application, and the practical
implementation challenges, all viewed through the prism of human rights. It seeks to identify the
systemic and procedural shortcomings that lead to violations of fundamental human rights, such
as prolonged pre-trial detention, arbitrary arrests, and discriminatory access to liberty.
Furthermore, the paper will propose comprehensive reforms, drawing upon pivotal judicial
pronouncements, legislative recommendations, and established international human rights
standards, with the ultimate aim of fostering a more just, equitable, and human rights-compliant

bail regime in India.

THE LEGAL FRAMEWORK OF BAIL IN INDIA

The term 'bail’ originates from the Old French verb 'baillier," meaning 'to give or deliver,"and in
the Indian legal context, it refers to the release of an accused person from custody, either on a
personal bond or with sureties, contingent upon their assurance to appear before the court as and
when required. While the Code of Criminal Procedure, 1973 (CrPC) does not explicitly define

‘bail," it clearly delineates 'bailable offence’ and 'non-bailable offence’ in Section 2(a).

The objective of bail is fundamentally twofold: first, to guarantee the reappearance of the accused
before the court for trial and subsequent proceedings, and second, to prevent individuals who have
not yet been convicted from enduring unnecessary imprisonment. This dual purpose aims to strike
a delicate balance between the interests of justice, which include effective investigation and

prosecution, and the paramount importance of personal liberty.

The cardinal principle guiding bail jurisprudence in India, "bail is the rule and jail is the exception,"
was firmly established by the Supreme Court in cases such as State of Rajasthan v. Balchand?
(1977). This principle asserts that pre-trial detention should be an extraordinary measure, not the

standard practice. It reflects a strong judicial inclination towards upholding individual liberty,

21977 AIR 2447
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acknowledging that the deprivation of liberty is a severe form of punishment in itself, and thus,

should only be imposed when strictly necessary to ensure the accused's presence at trial®.

However, a significant tension exists between this stated principle and the discretionary power
vested in courts, particularly when dealing with non-bailable offenses. While the spirit of the law
champions liberty, the application of judicial discretion can inadvertently lead to arbitrary denials
of bail, potentially undermining the very human rights principles it purports to uphold. For non-
bailable offenses, the CrPC grants considerable discretion to the courts. The factors considered for
refusing bail in such cases are broad and include the nature and gravity of the accusation, the
criminal antecedents of the accused, the likelihood of the accused influencing witnesses or
tampering with evidence, and the possibility of the accused absconding. The subjective nature of
these considerations means that while the overarching legal philosophy prioritizes liberty, the
practical exercise of discretion by individual judges can introduce inconsistencies. This creates a
situation where the principle of "bail is the rule” often remains an aspiration rather than a
mandatory directive, leaving room for variations in application and potential infringements on
human rights. The broad criteria allow for a wide spectrum of interpretations, leading to different
outcomes for similarly situated individuals and challenging the uniformity and predictability of
the bail system.*

CLASSIFICATION AND TYPES OF BAIL UNDER THE CODE OF
CRIMINAL PROCEDURE, 1973 (CRPC)

The procedural framework for granting bail in India is primarily enshrined in Chapter XXXIII
(Sections 436-450) of the Code of Criminal Procedure, 1973. This chapter delineates various types

of bail, each with distinct conditions and procedures.

Bailable Offenses (Section 436 CrPC): For offenses explicitly classified as bailable in the First
Schedule of the CrPC or under any other law, granting bail is an absolute right of the accused. In

such cases, the police officer in charge of the station or the court

3 Belton, Rachel Kleinfeld. COMPETING DEFINITIONS OF THE RULE OF LAW: Implications for Practitioners. Carnegie
Endowment for International Peace, 2005. JSTOR, http://www.jstor.org/stable/resrep12779. Accessed 6 July 2025.
4 H.N. G. Fernando, et al. Judgement of the Criminal Justice Commission (Insurgency). Department of Government
Printing, 1976.JSTOR, https://jstor.org/stable/saoa.crl.31570027. Accessed 6 July 2025.
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must grant bail if the accused applies for itand iswilling to furnish a bail bond. The only discretion
available to the authority is whether to release the accused on a personal bond or with sureties.
Examples of bailable offenses include participating in an unlawful assembly, public nuisance, and

causing simple hurt.

Non-Bailable Offenses (Section 437 CrPC): These are more serious offenses, not listed as
bailable, where bail is not a matter of right but is granted at the discretion of the court. Courts,
other than the High Court or Sessions Court, may grant bail unless there are reasonable grounds to
believe the accused committed an offense punishable with death or life imprisonment, isa habitual
offender, or the offense involves a heinous crime such as rape or murder. Section 437(1) also
provides for special consideration for vulnerable persons, allowing bail to be granted if the accused

isa minor, a woman, or a sick person, even if they fall under the general grounds for refusal.

Regular Bail (Sections 437 and 439 CrPC): This type of bail is granted to a person who has
already been arrested and isin police or judicial custody. Applications for regular bail are typically
filed before the Magistrate's Court for bailable offenses or the Sessions Court or High Court for
non-bailable offenses. When considering regular bail, courts take into account several factors,
including the nature and gravity of the offense, the criminal antecedents of the accused, the
likelihood of the accused influencing witnesses or tampering with evidence, and the possibility of

the accused absconding from justice.

Anticipatory Bail (Section438 CrPC): Anticipatory bail isa preventive legal measure that allows
individuals to seek bail from the High Court or Sessions Court before an actual arrest is made,
specifically when they apprehend arrest for a non-bailable offense. This provision is particularly
crucial for individuals who fear being falsely implicated in a criminal case. When evaluating an
application for anticipatory bail, courts consider factors such as the gravity of the accusation, the
antecedents of the applicant, the possibility of the accused fleeing from justice, and whether the

accusation is made with the object of humiliating or injuring the applicant.

Gurbaksh Singh Sibbia v. State of Punjab® (1980) stands as a landmark case that ruled for a liberal

and broad interpretation of anticipatory bail, emphasizing its role in safeguarding personal liberty.

> 1980 AIR 1632
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Interim Bail: Interim bail is a temporary, short-term bail granted by the court while the accused's
main regular or anticipatory bail application is pending. Its purpose is to prevent unnecessary
detention of the accused during the period when the primary bail application is under

consideration.

Default/Statutory Bail (Section 167(2) CrPC): This type of bail, also known as compulsive bail,
is a critical human rights safeguard against investigative delays and arbitrary detention. It is
granted as a matter of right when the investigating agency fails to complete the investigation and
file a charge sheet within the prescribed statutory period. This period is typically 60 days for minor
offenses and 90 days for serious offenses, or 180 days in certain special acts. Upon the expiry of
this stipulated period, the accused becomes entitled to be released on bail, provided they furnish a
bail bond. This provision transforms the accused's liberty into an indefeasible right when the state

failsin its duty to conduct a speedy investigation.

The legislative intent behind Section 167(2) CrPC is to give impetus to speedy investigations and
to protect the rights and liberty of the accused, especially when investigating authorities delay
proceedings. It acts as a statutory check on arbitrary detention, preventing individuals from being
held indefinitely without the completion of the investigation. However, a practical barrier exists:
while the right to default bail is indefeasible, the accused must actively file an application before
the court to avail this benefit. The court cannot exercise its jurisdiction and grant default bail
merely upon the completion of the period in the absence of such an application. This procedural
requirement means that a lack of legal awareness or inadequate access to legal aid can still prevent
vulnerable individuals, particularly the poor and illiterate, from exercising this crucial human right,
effectively turning a statutory guarantee into a practical barrier to liberty. The right does not

automatically accrue without the accused or their counsel taking the necessary steps.

Bail after Conviction (Section 389 CrPC): This section of the CrPC addresses situations where
a convicted person can obtain bail. It allows for release on bail from an appellate court after a
criminal appeal has been filed. Furthermore, Section 389(3) empowers the trial court itself to grant

bail to a convicted accused, enabling them to prefer an appeal against their conviction.




Volume 3| Issue 1 International Journal of Legal Affairs and Exploration
ISSN (O): 2584-2196

Special Powers of High Court and Sessions Court (Section 439 CrPC): Both the High Court
and the Sessions Court are vested with special and extensive powers regarding bail under Section
439 CrPC. These courts can direct the release on bail of any person accused of an offense and in
custody, including those charged with offenses punishable by death or life imprisonment. They
also have the authority to impose any necessary conditions for bail or to modify or set aside
conditions previously imposed by a Magistrate. This broad power allows these higher courts to

intervene and ensure that bail orders are just and do not infringe upon fundamental rights.

Bail in case of a Woman/Child (Section 437(1) CrPC / Section 437A CrPC): The law provides
special consideration for certain vulnerable groups. Section 437(1) of the CrPC allows courts to
grant bail to minors, women, or sick persons even in non-bailable offenses where bail might
otherwise be denied. Additionally, Section 437A specifically provides for the release of a child in
conflict with the law on bail, emphasizing a more rehabilitative and protective approach for

juveniles.

CONSTITUTIONAL UNDERPINNINGS OF BAIL

The Indian Constitution forms the supreme legal framework that profoundly influences and shapes
the country's bail jurisprudence, primarily through its fundamental rights provisions.

Article 21: Right to Life and Personal Liberty: This Article stands as the most fundamental
constitutional basis for bail in India. It guarantees that "no person shall be deprived of his life or
personal liberty except according to procedure established by law."” The Supreme Court's landmark
ruling in Maneka Gandhi v. Union of India® (1978) significantly expanded the scope of Article 21.
The Court held that the "procedure established by law" must not be arbitrary, oppressive, or
unreasonable, but rather "fair, just, and reasonable™. This expansive interpretation mandates that
bail procedures must uphold due process and prevent arbitrary detention, aligning them directly
with human rights principles. It means that the mere existence of a law is insufficient; its

application must also be just.

€ 1978 AIR597
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Article 22(1): Right to Legal Consultation and Defence: This constitutional provision
guarantees that "no person who is arrested shall be denied the right to consult, and to be defended
by, a legal practitioner of his choice". This right is inextricably linked to the ability of an accused
person to effectively seek and obtain bail. Navigating the complex legal procedures involved in
bail applications, understanding the grounds for bail, and presenting a compelling case before the
court necessitate the assistance of legal counsel. Without this right, particularly for those
unfamiliar with legal processes or unable to articulate their defense, the right to bail itself can

become illusory.

Article 39A: Right to Free Legal Aid: Introduced by the 42nd Amendment in 1976, Article 39A
is a Directive Principle of State Policy that directs the State to "secure that the operation of the
legal system promotes justice, on a basis of equal opportunity, and shall, in particular, provide free
legal aid, by suitable legislation or schemes or in any other way, to ensure that opportunities for
securing justice are not denied to any citizen by reason of economic or other disabilities"”. While
Directive Principles are generally not directly enforceable by courts, the Supreme Court, through
creative judicial interpretation, transformed this directive into an enforceable fundamental right.
In seminal cases like Hussainara Khatoon v. State of Bihar’ (1979) and M.H. Hoskot v. State of
Maharashtra® (1979), the Court held that the right to free legal assistance is an essential ingredient
of any "reasonable, fair, and just" procedure for an accused person, and is therefore implicit in the
guarantee of Article 21. This judicial interpretation was crucial in making the bail system more
equitable for poor prisoners, moving away from a "property-oriented approach™ where bail was

primarily accessible to the rich, and ensuring that poverty does not become a barrier to liberty.

The judicial activism demonstrated by the Supreme Court has been a primary driver of human
rights protection in bail jurisprudence. While the CrPC provides the statutory framework for bail,
itisthe Supreme Court's proactive and expansive interpretation of fundamental rights, particularly
Article 21, that has infused human rights principles into Indian bail law. The Maneka Gandhi
judgment laid the constitutional groundwork by demanding procedural fairness in any deprivation

of liberty. Following this, cases like Hussainara Khatoon and Moti Ram® directly addressed the

71979 AIR 1369
81978 AIR1548
91978 AIR 1594
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human cost of arbitrary detention and unaffordable bail conditions. These judgments effectively
created and enforced rights such as the right to a speedy trial, the right to free legal aid, and the
right to reasonable bail bonds, which were not explicitly detailed in the CrPC but were deemed
essential for a "fair, just, and reasonable” procedure. This highlights that judicial interpretation
often acts as the primary safeguard and progressive force for human rights in the Indian bail
system, compensating for legislative gaps or rigidities and driving reform where the legislature has
been slow or resistant. The courts have consistently expanded the ambit of Article 21 to ensure

that the procedural aspects of criminal justice are aligned with substantive human rights.

Furthermore, there is a symbiotic relationship between the right to bail, personal liberty, and the
right to legal aid. The right to bail, as a critical component of personal liberty under Article 21, is
intrinsically linked to an accused person's awareness of their rights and their ability to access legal
representation. The Supreme Court's pronouncements in Hussainara Khatoon and M.H. Hoskot
effectively established that the right to free legal aid, derived from Article 39A, is a necessary
prerequisite for the effective exercise of the right to bail, particularly for the economically
disadvantaged. This means that a robust bail system, from a human rights perspective, cannot exist
in isolation. It requires an accessible and effective legal aid infrastructure to ensure that poverty
does not become a barrier to liberty, thereby challenging the historical “property-oriented
approach” to bail, where financial capacity often dictated access to freedom. The inability to afford
legal representation can lead to prolonged detention, even for bailable offenses or when default
bail is a statutory right, because the accused may not know how to assert their rights or navigate
the legal system. This interdependence underscores that true access to liberty through bail is
contingent upon equitable access to justice, which includes effective legal assistance for all,
regardless of their socio-economic status.

HUMAN RIGHTS PRINCIPLES GOVERNING PRE-TRIAL DETENTION
AND BAIL

The regulation of pre-trial detention and the principles governing bail in India are deeply
intertwined with, and ought to be guided by, a comprehensive framework of international human

rights law. These international instruments serve as crucial normative benchmarks against which
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domestic laws and practices can be rigorously evaluated, ensuring adherence to universal standards

of justice and liberty.

INTERNATIONAL HUMAN RIGHTS INSTRUMENTS

The global commitment to human rights providesa strong foundation for the principles of bail.

Universal Declaration of Human Rights (UDHR): Proclaimed by the United Nations General
Assembly in 1948, the UDHR is a milestone document that sets out fundamental human rights to

be universally protected.

e Article 3: This foundational article affirms everyone's inherent "right to life, liberty and
security of person”. This broad guarantee directly underpins the importance of bail as a
mechanism to safeguard individual freedom, emphasizing that liberty is the default state
and detention is an exception.

e Article 9: States unequivocally that "No one shall be subjected to arbitrary arrest, detention
or exile". This article directly supports the principle that pre-trial detention must not be
arbitrary or without reasonable cause. It reinforces the idea that bail should be readily
available to prevent such arbitrary deprivation of liberty, requiring a clear legal basis and
proportionality for any detention.

e Article 10: Ensures that "Everyone is entitled in full equality to a fair and public hearing
by an independent and impartial tribunal, in the determination of his rights and obligations
and of any criminal charge against him". Prolonged pre-trial detention can severely
prejudice an accused's ability to prepare a defense, gather evidence, and consult effectively
with legal counsel, thereby undermining the very essence of the right to a fair hearing.

e Atrticle 11(1): Declares that "Everyone charged with a penal offence has the right to be
presumed innocent until proved guilty according to law in a public trial at which he has
had all the guarantees necessary for his defence". The presumption of innocence is a
cornerstone of the right to bail, implying that an individual's liberty should be the norm
unless absolutely necessary to ensure their presence at trial. This article also emphasizes
the need for all guarantees necessary for defense, which includes access to legal

representation and adequate time to prepare.
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International Covenant on Civil and Political Rights (ICCPR): As a binding international

treaty ratified by India, the ICCPR elaborates on civil and political rights, providing more detailed

obligations for State Parties.

Article 9: This article mirrors and expands upon UDHR Article 9, guaranteeing the right
to liberty and security of person, and explicitly prohibiting arbitrary arrest or detention. It
mandates that anyone arrested shall be informed promptly of the reasons for their arrest
and charges, brought promptly before a judge, and tried within a reasonable time or
released. It also provides for compensation for unlawful arrest or detention. These
provisions are directly applicable to the duration and conditions of pre-trial detention and
the accessibility of bail.

Article 10: Stipulates that "All persons deprived of their liberty shall be treated with
humanity and with respect for the inherent dignity of the human person”. This article has
direct implications for the conditions of detention for undertrial prisoners, requiring states
to ensure humane treatment, adequate living conditions, and protection from torture or
cruel, inhuman, or degrading treatment.

Article 14: Ensures a fair and public hearing, the right to be presumed innocent, and
minimum guarantees for defense. These guarantees include adequate time and facilities for
preparation of defense, communication with counsel of one's own choosing, the right to be
tried without undue delay (speedy trial), and to have free legal assistance assigned in any
case where the interests of justice so require and without payment, if the individual lacks

sufficient means.

These international instruments provide a crucial framework for evaluating Indian bail laws and

practices. Any divergence from these universally recognized human rights, such as prolonged
arbitrary detention (UDHR Article 9, ICCPR Article 9), denial of fair trial guarantees (UDHR

Article 10, ICCPR Article 14), or a de facto reversal of the presumption of innocence (UDHR
Article 11(1), ICCPR Article 14), highlights areas where the Indian system falls short of its

international obligations. This framework provides a strong foundation for critical analysis and

advocacy for human rights-compliant reforms, urging India to align its domestic practices with its

international commitments. The consistent referencing of these articles in judicial pronouncements

and legal scholarship underscores their importance as a standard for justice.
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PRESUMPTIONOF INNOCENCE AS A FUNDAMENTAL HUMAN RIGHT

The principle that "Everyone charged with a penal offence has the right to be presumed innocent
until proved guilty according to law™ is not merely a procedural rule but a fundamental tenet of
criminal justice and a core human right. This principle dictates that pre-trial detention should not
be punitive but solely aimed at ensuring the accused's presence for trial, preventing flight, or
mitigating the risk of tampering with evidence or witnesses. The very act of pre-trial detention,
especially when prolonged, can undermine this presumption by creating a public perception of
guilt even before a trial commences. The crowding of jails with undertrial prisoners, many of
whom are eventually acquitted or serve sentences shorter than their pre-trial detention, directly
challenges this fundamental principle. It suggests a system where incarceration precedes

conviction, effectively reversing the presumption of innocence in practice.
Right to Speedy Trial and its Nexus with Bail

The right to a speedy trial, though not explicitly enumerated in the Indian Constitution, has been
robustly read into the broader ambit of Article 21 (Right to Life and Personal Liberty) by the
Supreme Court. The landmark decision in Hussainara Khatoon v. State of Bihar'® (1979)
established that delays in the judicial process violate the basic human rights of individuals,

emphasizing the importance of timely access to justice.

Prolonged pre-trial detention, often a direct consequence of judicial delays, systemic
inefficiencies, or the inability of the accused to secure bail, directly infringes upon this
fundamental right. The Supreme Court has repeatedly highlighted the plight of undertrial prisoners
who languish in jails for periods exceeding the maximum punishment prescribed for their alleged
offenses, unequivocally stating that such detention is illegal and a violation of Article 21. The
Court has consistently advocated for timely bail application decisions and the urgent need for
speedy trials to uphold human rights, recognizing that justice delayed is justice denied. The right
to a speedy trial is thus not merely a procedural convenience but a substantive component of
personal liberty, ensuring that the period of pre-trial incarceration is minimized and that

individuals are not subjected to indefinite detention without a formal determination of guilt.

10 1979 SCR (3) 532
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JUDICIAL INTERPRETATION AND LANDMARK JUDGMENTS

Key Supreme Court Pronouncements and their Impact on Human Rights

The Indian Supreme Court has, through a series of landmark judgments, significantly shaped the
contours of bail jurisprudence, often acting as a vanguard for human rights in the face of legislative
gaps or systemic inertia.

State of Rajasthan v. Balchand!! (1977): This seminal judgment, delivered by Justice V.R.
Krishna lyer, laid down the foundational principle that "bail is the rule and jail is the exception”.
It underscored that the primary objective of detention is to ensure the accused's availability for
trial, not to inflict punishment prior to conviction. This ruling reinforced the paramount importance
of individual liberty and seta strong precedent for a liberal approach to bail, emphasizing that pre-

trial incarceration should be resorted to only in exceptional circumstances.

Hussainara Khatoon v. State of Bihar'? (1979): This pivotal case brought to national attention
the appalling conditions of undertrial prisoners in Bihar, many of whom had been languishing in
jails for periods longer than the maximum sentence prescribed for their alleged offenses. The plight
of these prisoners was exacerbated by their poverty and lack of legal representation. The Supreme
Court, building upon the Maneka Gandhi precedent, explicitly read the right to a speedy trial and
the right to free legal aid into Article 21, declaring them fundamental rights. The Court ordered
the immediate release of thousands of undertrials across the nation and mandated the state to
provide free legal aid to indigent prisoners, marking the inception of Public Interest Litigation
(PIL) in India for the enforcement of prisoners' rights. This judgment was instrumental in
humanizing the bail system by recognizing the practical barriers faced by the poor in accessing
liberty.

Maneka Gandhi v. Union of India'® (1978): This judgment is a cornerstone of Indian
constitutional law, profoundly broadening the scope of Article 21. The Court held that any

procedure depriving a person of life or personal liberty must not only be "established by law" but

111977 AIR 2447
12 |bid
13 |bid
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also be "fair, just, and reasonable,” and cannot be arbitrary, oppressive, or unreasonable. This
ruling laid the constitutional foundation for a robust human rights-centric approach to bail,
requiring courts to scrutinize the fairness and reasonableness of bail procedures. It moved the focus
from mere procedural compliance to substantive due process, ensuring that the state's power to

detain is exercised justly.

Gurbaksh Singh Sibbia v. State of Punjab'# (1980): This five-judge Constitution Bench ruling is
the authoritative pronouncement on anticipatory bail under Section 438 CrPC. The Supreme Court
rejected the Punjab and Haryana High Court's attempt to impose stringent limitations on
anticipatory bail, emphasizing the necessity for a liberal and broad interpretation of the provision
to safeguard personal liberty against arbitrary arrest and false implication. The Court highlighted
that Section 438 confers wide discretion on High Courts and Sessions Courts, which should be
exercised judiciously based on the facts and circumstances of each case, rather than being curtailed
by inflexible rules. This judgment reinforced the preventive nature of anticipatory bail in

protecting individuals from unwarranted detention.

Sanjay Chandra v. CBI*® (2012): This landmark judgment addressed bail applications,
particularly in the context of severe economic offenses. The Court reiterated that "bail is the rule
and jail is the exception™ and emphasized that bail should not be denied merely because of the
gravity of the offense. Instead, factors such as the likelihood of the accused absconding,
influencing witnesses, or tampering with evidence should be the primary considerations. The
judgment underscored the necessity of balancing an individual's right to personal liberty under
Article 21 with the societal interest in preventing crimes and ensuring the integrity of the judicial
process. It cautioned against punitive pre-trial detention, especially when the investigation is

complete.

Moti Ram v. State of M.P.16 (1978): This case confronted the systemic inequities embedded in the
bail system, particularly for the socio-economically disadvantaged. The petitioner, an

impoverished mason, was unable to furnish a high surety amount and faced rejection of a surety

14 |bid
152012 (1) SCC 40
16 1978 AIR 1594
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from another district. The Supreme Court ruled that bail encompasses release on one's own
personal bond without sureties, that bail amounts must be reasonable and reflect the accused's
economic reality, and that geographical restrictions on sureties are impermissible. This judgment
was transformative in reinforcing the constitutional commitment to equality and liberty for the
poor, directly challenging the "property-oriented approach™ to bail that disproportionately affected
the indigent.

Siddharam Satlingappa Mhetre v. State of Maharashtra!’ (2010): This judgment further clarified
the scope and ambit of anticipatory bail under Section 438 CrPC. The Supreme Court reiterated
that anticipatory bail is not an extraordinary remedy to be invoked only in exceptional cases but a
vital provision to safeguard individual liberty against arbitrary detention, especially in politically
charged scenarios or cases of false implication. It reinforced that restrictions on anticipatory bail
previously imposed by lower courts were inconsistent with both statutory provisions and
constitutional mandates, advocating for a balanced approach that protects liberty without

compromising law and order.

Arnesh Kumar v. State of Bihar'® (2014): This landmark decision emphasized that arrests should
be an exception, not aroutine practice, particularly for offenses where the punishment is less than
seven years of imprisonment. The Court framed comprehensive guidelines mandating police
officers to determine the necessity of an arrest under Section 41 of the CrPC, providing a 9-point
checklist. This judgment aimed to curb arbitrary arrests and misuse of police powers, upholding
the human rights of innocent individuals by ensuring that arrests are justified and not made merely
on the basis of a complaint. It also allowed legal proceedings against police officials for non-

compliance.

Nikesh Tarachand Shah v. Union of India®® (2017): This judgment addressed the
constitutionality of the stringent "twin conditions"” for bail under Section 45 of the Prevention of

Money Laundering Act (PMLA). These conditions required the accused to establish prima facie

innocence and unlikelihood of committing another offense while on bail, effectively shifting the

172011 AIRSCW 3813
182014 AIRSCW 3930
19 AIR 2017 SUPREME COURT 5500
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burden of proof onto the accused. The Supreme Court struck down these conditions as
unconstitutional, finding them violative of Articles 14 (equality) and 21 (personal liberty) of the
Constitution. The Court reasoned that such drastic inroads into personal liberty could only be
justified by a "compelling state interest” in tackling heinous crimes, which was not sufficiently

met by the PMLA's broad application.

The Nikesh Tarachand Shah? judgment exemplifies a recurring pattern in Indian legal reform: the
cyclical nature of judicial intervention and legislative response. While the Supreme Court, in this
case, struck down legislative provisions that infringed upon fundamental human rights, the
subsequent legislative amendment that retained or revived similar stringent bail conditions under
PMLA highlights a significant and persistent tension. This tension exists between the judiciary's
efforts to liberalize bail in line with human rights principles and the legislative intent, particularly
in special laws, to maintain stringent controls for perceived public interest or national security.
This cycle demonstrates that despite landmark judicial pronouncements aimed at safeguarding
liberty, the human rights challenges in bail are deeply embedded in the legislative framework and
require ongoing vigilance. The legislative reassertion of stringent conditions, even after judicial
invalidation, indicates a continuous struggle for the protection of individual liberties against state
power, often necessitating further judicial scrutiny and a prolonged battle for rights.

Satender Kumar Antil v. CBI (2022): This recent judgment issued comprehensive guidelines for
categorizing bail applications and ensuring their timely processing, with a primary focus on
reducing the alarmingly high undertrial population. The Supreme Court explicitly observed the
reluctance of trial courts to grant bail, which exacerbates the problem of undertrial prisoners and
contributes to prison overcrowding. The guidelines aim to streamline the bail process, reduce

inconsistencies, and ensure adherence to the principle of "bail, not jail".

The repeated necessity for the Supreme Court to issue detailed guidelines, as seen in Arnesh Kumar
and Satender Kumar Antil, to police and lower courts is a direct consequence of observed systemic
failures and arbitrary practices at the ground level. These guidelines are designed to reduce
inconsistencies in bail orders, curb arbitrary arrests, and ensure that judicial discretion in bail

matters is exercised in a uniform and rights-compliant manner. The very existence of such

20 AIR 2017 SUPREME COURT 5500
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directives underscores a persistent gap between the progressive legal principles articulated by
higher courts and their actual implementation by the lower judiciary and law enforcement
agencies. This situation highlights that practical human rights outcome in the bail system depend
heavily on the consistent adherence and accountability of all criminal justice functionaries, and
not just on the pronouncements of the apex court. The need for such detailed instructions points to
a deep-seated challenge in translating constitutional mandates into everyday practice.

CONCLUSION

The law relating to bail in India stands at a critical juncture, embodying a profound paradox of
liberty. While the foundational principle, eloquently articulated as "bail is the rule and jail is the
exception,” underscores a deep commitment to personal liberty and the presumption of innocence,
the practical realities of the system often fall short of this ideal. The constitutional framework,
particularly Article 21, coupled with the expansive interpretations by the Supreme Court, has
consistently sought to infuse human rights principles into bail jurisprudence, transforming it from
a colonial legacy into a more rights-centric mechanism. Landmark judgments have established
crucial safeguards, including the right to speedy trial, free legal aid, and reasonable bail conditions,

actively challenging arbitrary detention and socio-economic discrimination.

However, significant challenges persist. The alarming statistics of prolonged pre-trial detention
and severe prison overcrowding reveal a systemic failure to uphold the presumption of innocence,
effectively leading to a de facto punishment before conviction for a vast majority of prisoners.
This situation is exacerbated by stringent bail conditions imposed under special laws, which often
reverse the burden of proof and create a distinct, more restrictive bail regime where "jail is the
rule."” These provisions, while ostensibly designed to combat serious crimes, risk undermining

fundamental fair trial guarantees and the very essence of liberty.

Furthermore, deep-seated socio-economic disparities continue to impede equitable access to bail.
The reliance on monetary bonds and sureties disproportionately affects the poor, marginalized, and
migrant populations, who often lack the financial means or community ties to secure their release.
This challenge is compounded by a pervasive lack of legal awareness and an underfunded, often

inaccessible legal aid infrastructure, leaving many vulnerable individuals unable to assert their
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statutory rights to liberty. Judicial delays and inconsistencies in bail orders further contribute to
arbitrary outcomes and prolonged incarceration, demonstrating a persistent gap between

progressive legal principles and their uniform implementation.

The recent enactment of the Bharatiya Nyaya Sanhita (BNSS) 2023 presents both opportunities
and renewed concerns. While introducing progressive measures like proactive bail for first-time
undertrials and mandating timely application processing, it also incorporates provisions such as
flexible police custody periods and expanded handcuffing rules that raise significant human rights
questions. The effectiveness of these reforms in practice will hinge on rigorous judicial scrutiny

and a steadfast commitment to constitutional principles.

Ultimately, achieving a truly human rights-compliant bail system in India necessitates a concerted
and continuous effort. This requires comprehensive legislative reform to enact a dedicated bail law
that standardizes practices and rationalizes conditions, ensuring proportionality and fairness. It
demands sustained judicial vigilance and sensitization to consistently apply the "bail is the rule™
principle, expedite bail applications, and eliminate arbitrary conditions. Crucially, it calls for a
robust and accessible legal aid system that empowers all individuals, regardless of their socio-
economic status, to understand and exercise their right to liberty. By addressing these multifaceted
challenges, India can move closer to realizing the promise of liberty enshrined in its Constitution
and uphold its commitments to international human rights standards, ensuring that justice is not

merely a legal concept but a lived reality for all.




