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ABSTRACT 

This research seeks to analyses the notion of market access itself is complex. 

Fundamentally, it is concerned with the capacity of companies to engage in and enjoy 

market activity without being unjustly hindered by discriminatory restraints. This 

might be in the form of unfair pricing practices, exclusive dealing, or predatory 

behavior that unduly favors larger firms and unfairly harms smaller or newer rivals 

These companies might be practicing access-limiting measures on key resources, the 

imposition of artificial barriers to entry, or exclusionary behavior to harm rivals and 

not consumers. In India, as rapid economic expansion has been joined by growing 

corporate concentration, the problem of how to regulate abusive discrimination in 

markets has become urgently acute. The expansion of powerful conglomerates across 

multiple industries has raised serious questions about market concentration and the 

dangers of anti-competitive behavior. In this setting, the requirement for a good legal 

and regulatory framework to contain abusive discrimination is critical.  

Keywords: Unfair Trade Practices, Unfair Pricing Practices, Exclusive dealing, 

market concentration. 
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INTRODUCTION: 

Market access dynamics and abusive discrimination regulation lie at the heart of 

promoting a fair competition environment in any economy. In a rapidly expanding, 

ever more globalized market such as India, the need for good regulation of market 

access cannot be overemphasized. Abusive discrimination is the practice where some 

market participants, often those with substantial market power, practice 

discriminatory action with the effect of disempowering competition and limiting other 

firms' entry or growth. Such action can have serious impacts on both the competitive 

environment and the overall economy, since it discourages innovation, distorts prices, 

and reduces consumer choice.1 

The notion of market access itself is complex. Fundamentally, it is concerned with the 

capacity of companies to engage in and enjoy market activity without being unjustly 

hindered by discriminatory restraints. This might be in the form of unfair pricing 

practices, exclusive dealing, or predatory behavior that unduly favors larger firms and 

unfairly harms smaller or newer rivals. Market access in most instances is inhibited 

not by natural competitive forces but by deliberate market structure manipulation by 

dominant firms. These companies might be practicing access-limiting measures on 

key resources, the imposition of artificial barriers to entry, or exclusionary behavior to 

harm rivals and not consumers.2 

In India, as rapid economic expansion has been joined by growing corporate 

concentration, the problem of how to regulate abusive discrimination in markets has 

become urgently acute. The expansion of powerful conglomerates across multiple 

industries has raised serious questions about market concentration and the dangers of 

anti-competitive behavior. In this setting, the requirement for a good legal and 

regulatory framework to contain abusive discrimination is critical. Although India has 

made considerable progress in reforming its legal framework to govern market access 

                                                             
1 “The Globalization of Production,” NBER available at: https://www.nber.org/reporter/spring-

2001/Globalization-of-Production (last visited April 1, 2025). 
2 Qian Li, “Assessment of AI-enabled Price Discrimination Under Competition-Related Rules in the 
EU” Springer Nature Switzerland, 2025 available at: https://link.springer.com/chapter/10.1007/978-3-
031-84790-5_5 (last visited April 1, 2025). 
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and regulate competition, challenges persist in making the legal provisions effective 

and enforceable.3 

The main legislation for market access and competition in India is the Competition 

Act, 2002. The Act establishes the legal framework for preventing anti-competitive 

conduct, such as abusive discrimination by dominant firms. It aims to promote a 

competitive culture that stimulates efficiency, innovation, and consumer well -being. 

The Competition Commission of India (CCI), the supreme regulatory authori ty 

formed under this Act, has a significant role to play in keeping market conduct under 

surveillance and probing complaints about abusive practices. Even though there is a 

robust legal framework, enforcement issues continue to exist, rendering it challenging 

to completely tackle the problem of abusive discrimination.4 

Globally, the control of abusive discrimination has attracted tremendous attention, 

with special focus at the European Union and the United States, whose antitrust 

legislations form an integral part of economic policy. The competition law of the EU, 

especially through Article 102 of the Treaty on the Functioning of the European 

Union (TFEU), has treated abuse of dominant positions in a manner that has 

influenced global policy approaches to competition. The U.S. antitrust legislation, too, 

bans monopolistic acts prejudicial to market competition. The competition law 

structure of India, based partially on these global systems, incorporates best practices 

from across the globe. Yet, there are material differences in the market structures, 

economic conditions, and political regimes of India and these jurisdictions. 

Consequently, India's regulatory framework has to develop to meet the unique 

challenges of its own economic and market conditions. 

OVERVIEW OF ABUSIVE DISCRIMINATION IN MARKET 

ACCESS 

Abusive discrimination in market access is a practice where companies with 

significant market power use conduct that unreasonably limits or hinders other 

companies from entering or competing in the market. This type of discrimination 

                                                             
3 “Challenges Faced By the Indian Economy,” Unacademy, 2022 available at: 

https://unacademy.com/content/nda/study-material/polity/challenges-faced-by-the-indian-economy/ 
(last visited April 1, 2025). 
4 Rachit Garg, “Competition law in India” iPleaders, 2022 available at: 
https://blog.ipleaders.in/competition-law-in-india-2/ (last visited April 1, 2025). 
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usually appears in the form of exclusionary conduct, such as predatory pricing, 

discriminatory pricing, refusal to deal, or other types of anti-competitive behavior that 

may harm small companies or new entrants. The main objective of such practices is 

generally to limit competition, consolidate the market position of the leading firm, and 

bar potential competitors from accessing key market resources or consumer bases. 

Such actions are regarded as detrimental not only to the targeted competitors but also 

to the market and consumers at large, as they distort market forces, restrict consumer 

choice, and lower incentives for innovation.5 

Abusive discrimination can occur in a variety of forms, all of which present obstacles 

to equal market access. For example, dominant companies can use predatory pricing, 

wherein they temporarily set prices to a level that other companies, particularly 

smaller or nascent competitors, cannot sustain, and they will be driven out of the 

market. This practice, although possibly helpful in the short run for consumers 

through lower prices, ultimately results in less competition and higher prices when 

competitors are driven out and the dominant firm has control of the market again. 

Discriminatory pricing is also a typical abusive practice, whereby a dominant firm 

charges different customers or suppliers different prices in a manner that harms 

competitors. This type of pricing policy can restrict the capacity of smaller companies 

to compete on an equal basis, thereby constraining their market entry and expansion 

possibilities.6 

Refusal to deal, another variant of abusive discrimination, involves a leading firm 

declining to open access to essential facilities or services required for competition. 

This is especially critical in sectors where particular infrastructure or facilities are 

dominated by few firms. For instance, in telecommunications, internet service, and 

retail sectors, companies controlling major infrastructure can refuse to do business 

with smaller players, hence preventing them from competing in the market or 

expanding operations. Refusal to supply is usually a strategic action taken by 

dominant players to preserve their monopoly power and deny new players access to 

key resources, thereby lessening competition and choice for the consumer. 

                                                             
5 Daniel Mandrescu, “Abusive pricing practices by online platforms: a framework review of Article 

102 TFEU for future cases,” 10 Journal of Antitrust Enforcement 469–517 (2022). 
6 “Manupatra Academy,” available at: 
http://www.manupatracademy.com/LegalPost/Abuse_of_Dominant_Position_in_Digital_Markets (last 
visited April 1, 2025). 
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The Competition Act, 2002 also has provisions to deter other types of abuse that 

could limit market entry, i.e., exclusive dealing, tied selling, and other anti -

competitive arrangements. Anti-competitive agreements are dealt with in Section 3 of 

the Act, and they refer to any agreement which is aimed at restricting, limiting, or 

controlling production, supply, or distribution of goods or services so as to cause 

prejudice to competition. Exclusive dealing arrangements, for instance, are 

agreements whereby a buyer or a supplier undertakes to deal only with a specific 

party, thus excluding competitors from valuable sales channels or customers. This can 

lead to entry deterrents, with the smaller companies not able to obtain distribution 

deals or access customers locked into tie-in contracts with the dominant companies. 

Tying selling, under which a company compels consumers to purchase one good as a 

condition for purchasing another, is also a type of discrimination that denies mar ket 

access, particularly where the tying company is a monopoly in one of the goods on 

offer. 

Enforcement of law with respect to abusive discrimination in market access in the 

Indian context mainly lies with the Competition Commission of India (CCI). The CCI 

is also responsible for inquiring into complaints, inquiring into the matter, and taking 

necessary action against those parties engaging in abusive discriminatory practices. 

Although the CCI has the power to levy penalties, orders, and sanctions, its hands can 

be tied at times due to the difficulties involved in investigating complex market 

conditions, having insufficient resources, and requiring in-depth economic analysis to 

establish damage to competition. The CCI will need to review not just the practices 

themselves but also the nature of the market structure, competition, and consumer 

impact. These tend to demand expert evidence and rigorous economic analyses, which 

take time and effort.7 

Apart from the Competition Act, there are other legal provisions applicable to 

redressing abusive discrimination in market access as well. The Consumer Protection 

Act, 2019 is a further statute dealing with unfair trade practices and harm to 

consumers. Although consumer protection is the central concern of the Act, it also 

provides to stop discriminatory practice by business which can injure consumers. As 

                                                             
7 “Antitrust and Competition Laws in India,” Global Compliance News, 2015  available at: 
https://www.globalcompliancenews.com/antitrust-and-competition/antitrust-and-competition-in-india/ 
(last visited April 1, 2025). 
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per this Act, consumers have the right to seek redressal of unfair practices causing 

exploitation like discriminatory price, deceptive marketing, or limitation of access to 

goods and services. This wide consumer protection strategy is secondary to the 

Competition Act since it ensures that the consumer rights are protected while 

supporting competitive market levels. 

IMPORTANCE OF MARKET ACCESS IN A COMPETITIVE 

ECONOMY 

Market access is an essential component of any competitive economy since it 

guarantees that firms, whether small or large and whether market-dominant or not, 

can enter and conduct business in the market. A competitive economy is one where 

there is free and fair competition among firms, resulting in efficient allocation of 

resources, innovation, reduced prices, better quality of goods and services, and 

increased consumer welfare. If the market is not properly accessible, small companies 

or new entrants can be locked out of the market, creating monopolistic practices, 

lower consumer choice, and market inefficiency. Market access is not just important 

because it provides the economy with immediate economic gains but also because it 

plays a crucial role in determining the long-term well-being and viability of the 

economy.8 

The Competition Act, 2002, is the central legislation regulating market access and 

competition in India. The Act aims to guard against anti-competitive conduct and 

encourage fair competition by regulating market conduct and preventing business 

from indulging in conduct that restricts or delays market access. Section 4 of the 

Competition Act explicitly addresses abuse of dominant positions and prohibits 

activities having a prejudicial impact on competition. The provisions guarantee that 

businesses with major market power are not allowed to use conduct which can limit 

other firms' freedom to enter or enlarge in the market. By controlling abusive 

practices, the Competition Act encourages a level playing field where businesses can 

compete fairly, ultimately to the advantage of consumers through the provision of a 

variety of choices and competitive prices. 

                                                             
8 Will Kenton, “What Is Market Access in International Trade?” Investopedia, 28 September 2016. 
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The significance of market access is most clearly seen in industries that have high 

barriers to entry. Industries like telecommunications, energy, and e-commerce, where 

technology or infrastructure is a key factor, tend to be concentrated in the market. 

Dominant companies in these markets can erect barriers that restrict access to key 

resources or customer bases, effectively blocking new entry into the market. The 

Competition Act provides relief from this issue by preventing companies from 

engaging in exclusionary activities like refusal to deal, discrimination in pricing, or 

tying arrangements. Such provisions can ensure that small businesses or new entrants 

have access to vital services or infrastructure necessary to compete within the 

market.9 

Another key benefit of market access is how it is connected with consumer welfare. A 

competitive market offers consumers various choices, higher quality products, and 

reduced prices. Where access to the market is limited, consumers lose out on these 

gains since competition becomes weak and monopoly or oligopolistic companies 

become the dominant force in the market. This results in increased prices, lower 

product quality, and less choice. Consumer welfare is advanced by the Competition 

Act in ensuring that firms do not carry out anti-competitive behavior that restricts 

access to the market or injures competition. The work of the CCI in scrutinizing and 

redressing anti-competitive conduct is thus vital to safeguard consumers as well as 

guarantee that they gain access to products and services at reasonable prices.10 

The Indian Contract Act, 1872 also helps regulate market access by ensuring that 

agreements between parties are reasonable and do not place excessive restrictions. For 

instance, exclusive dealing contracts, by which a supplier or distributor is prevented 

from doing business with other firms, have the potential to bar competitors' access to 

markets. The Indian Contract Act prohibits such contracts as being against public 

policy and being in restraint of trade, especially where they prejudicially favor one 

party or act as an entry barrier to others. 

                                                             
9 Eun-A Park, “Explicating barriers to entry in the telecommunications industry” Emerald, 2009  
available at: 

https://www.researchgate.net/publication/241354300_Explicating_barriers_to_entry_in_the_telecomm
unications_industry (last visited April 1, 2025). 
10 Arjun Remesh, “Competitive Demand: Definition, Function and Example” Strike, 2023  available at: 
https://www.strike.money/stock-market/competitive-demand (last visited April 1, 2025). 
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The value of market access is especially acute in new industries like digital markets 

and e-commerce, where new models of business are transforming the delivery of 

goods and services. There, companies that have substantial market power can with 

ease manipulate market access by restricting access to platforms, data, or customer 

networks. The emergence of digital platforms, like online marketplaces, is a cause for 

concern as to whether leaders in the industry are subjecting smaller vendors to 

discriminatory treatment that denies them access to these platforms. The Consumer 

Protection (E-Commerce) Rules, 2020, aim to tackle a number of these issues by 

subjecting e-commerce platforms to regulation and ensuring that the platforms 

conduct business in a way that fosters fair competition and market access for vendors 

in general. These regulations require increased transparency in the conduct of e-

commerce platforms, specifically regarding product listings, pricing, and terms of 

sale, hence ensuring equal access to the market.11 

World trade also brings to the fore the need for market access. India's involvement in 

world trade agreements, including those under the World Trade Organization (WTO), 

entails that the nation should have an open and competitive market structure. 

Discriminatory measures that limit market access might precipitate trade 

controversies as well as limit India's participation in world markets. Thus, providing 

fair market access not only serves the interests of domestic competition but also 

advances India's world trade interests. 

THE CONCEPT OF ABUSIVE DISCRIMINATION 

Abusive discrimination is the behavior of a company with significant market power 

that employs its market dominance to drive out competitors or otherwise injure 

competition in ways that are harmful to market efficiency and consumer well-being. 

Abusive discrimination is generally anti-competitive because it limits the entry of 

smaller companies or new firms into the market on equal terms with larger, 

established companies. Abusive discrimination may take many different forms, such 

as predatory pricing, refusal to deal, discriminatory pricing, tying arrangements, and 

                                                             
11 Jianli Gao et al., “Impact of E-Commerce and Digital Marketing Adoption on the Financial and 

Sustainability Performance of...” MDPI, 2023 available at: 
https://www.researchgate.net/publication/367114626_Impact_of_E-
Commerce_and_Digital_Marketing_Adoption_on_the_Financial_and_Sustainability_Performance_of_
MSMEs_during_the_COVID-19_Pandemic_An_Empirical_Study (last visited April 1, 2025). 
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exclusive dealing, all of which are capable of injuring competition and restricting 

consumer choice. The essential factor that characterizes abusive discrimination is the 

exploitation or exclusionary use of a dominant position, as opposed to use of a 

dominant position that redounds to the benefit of competition or consumers. 

In India, the legal structure that regulates abusive discrimination is controlled by the 

Competition Act, 2002. The Competition Act seeks to develop and maintain 

competition in markets through the prohibition of acts that are detrimental to 

competition. Section 4 of the Competition Act deals specifically with abuse of a 

dominant position in a market. Section 4 sets out a number of types of abusive 

behavior that may warp competition and market access. For example, under Section 

4(2) of the Act, a dominant enterprise cannot pursue practices that subject to unfair  or 

discriminatory conditions competitors and prevent them from entering the market. 

The expression "unfair" is wide and may embrace various practices that harm 

competition, including predatory pricing or other exclusionary practices. This clause 

is at the heart of the legal notion of abusive discrimination in India since it constitutes 

a straightforward channel for the resolution of cases of dominant firms committing 

acts that restrict market entry by other firms.12. 

Discriminatory pricing is another type of abusive discrimination, where a 

monopolistic firm charges different prices to different buyers or sellers in a way that 

distorts competition. For instance, a company may charge lower prices to some buyers 

and higher prices to others without any justifiable reason, thereby creating an unlevel 

playing field. This can hurt competitors who cannot compete with the preferential 

prices given to some buyers or suppliers, thus restricting their capacity to enter the 

market on equal terms. Section 4(2) of the Competition Act deals with this type of 

pricing strategy by making it illegal to impose unfair or discriminatory prices. 

Discriminatory pricing can be especially dangerous in industries with already limited 

competition or in which companies depend on access to important suppliers or 

                                                             
12 Vanshika Kapoor, “Abuse of dominant position under Competition Act, 2002 ” iPleaders, 2024 
available at: https://blog.ipleaders.in/abuse-of-dominant-position-under-competition-act-2002/ (last 
visited April 1, 2025). 
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customers in order to function well. The legislation provides for such practices to be 

examined by the CCI to ensure the integrity of competition.13 

Refusal to deal is a type of abusive discrimination where a dominant firm refuses to 

grant access to necessary facilities or services that other firms require in order to 

compete in the market. In most industries, there are some infrastructure or resources 

that are dominated by a few firms, and access to these resources is necessary for 

competitors to operate. If a dominant company declines to grant access to such 

resources or facilities, it directly prevents competitors from entering or growing in the 

market. Suppose, for instance, that a company dominates important distribution 

channels and declines to deal with new entrants, so they are prevented from reaching 

the consumers. Section 4(2)(c) of the Competition Act forbids this kind of behavior, 

since it constitutes an abuse of dominance hurting competition. The CCI has an 

important role to play in examining cases of refusal to deal so that companies do not 

resort to practices that limit market access and suppress competition. 

Tying arrangements and exclusive dealing are other types of abusive discrimination 

that limit market access. Tying is where a company makes customers buy one good or 

service before they can buy another as a condition of buying the other, even if the 

second is unrelated to the first. This can make consumers buy goods and services that 

they will neither require nor desire, and it can also disallow other companies from 

entering the market with more competitive deals. Exclusive dealing agreements, 

however, consist of contracts between companies that restrict customers or suppliers 

from dealing with other competing companies. Both acts are detrimental to 

competition in as much as they introduce entry barriers for potential competitors and 

restrict consumer choice. Section 3 of the Competition Act, 2002 deals with anti -

competitive agreements such as exclusive dealing and tying arrangements. The 

legislation prevents such arrangements on the grounds that they may prejudicially 

affect competition in a market.14 

LEGAL LANDSCAPE IN INDIA: AN OVERVIEW 

                                                             
13 Prabhat Gupta, “Understanding Price Discrimination: Types and Implications” Nected, 2024 
available at: https://www.nected.ai/blog/price-discrimination (last visited April 1, 2025). 
14 Yaman Verma et al., “In brief: abuse of dominance in India” Shardul Amarchand Mangaldas &amp; 
Co, 2 March 2024. 
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The legal environment in India, specifically in the context of market competition and 

the control of anti-competitive behavior, is generally controlled by the Competition 

Act, 2002, which is the main legal framework for the purpose of encouraging and 

maintaining competition within Indian markets. This Act is meant to restrain activities 

that are against the interest of competition, provide for fair play between enterprises, 

and safeguard the interests of consumers. It envisages regulation of agreements which 

have an anti-competitive effect, abuse of dominance and combinations having anti-

competitive effects. Not just conventional industry is covered, this Act even becomes 

applicable to controlling emerging sectors of markets like e-commerce, digital 

platforms etc. where practices involving anti-competitive nature have now become 

increasingly widespread.15 

The Competition Act, 2002 is governed and implemented by the Competition 

Commission of India (CCI), which is an independent organization responsible for 

regulating competition and monitoring anti-competitive conduct in the market. The 

CCI has the authority to investigate allegations, review market conditions, and 

implement appropriate steps to correct breaches of the Act. One of the major goals of 

the CCI is to make sure that market players compete fairly and do not resort to 

practices like price-fixing, bid-rigging, abuse of market dominance, or other 

exclusionary practices that injure the interests of consumers and businesses equally.16 

Section 3 of the Competition Act addresses anti-competitive agreements, which are 

agreements or practices that can have the tendency to limit competition in the market. 

These agreements may be horizontal or vertical in character. Horizontal agreements 

are among competitors, like price-fixing or market-sharing arrangements, which 

directly hurt market competition by limiting or eradicating rivalry among firms. 

Vertical agreements are among firms at various points along the production or 

distribution chain, like exclusive distribution or tying arrangements, which likewise 

have anti-competitive impacts. Under Section 3, an agreement that will have a 

negative impact on competition is banned, unless the parties are able to justify the 

                                                             
15 ayush chandra, “The Role of Competition Law in Curbing Anti-Competitive Practices in India » 

LegalOnus” LegalOnus, 2024 available at: https://legalonus.com/the-role-of-competition-law-in-
curbing-anti-competitive-practices-in-india/ (last visited April 1, 2025). 
16 Vajiram Editor, “Competition Commission of India (CCI) – Competition Act 2009, Composition, 
Function, Challenges” vajiramandravi, 25 January 2025. 
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agreement on the grounds of pro-competitive virtues, including gains in efficiency or 

production. 

Section 4 of the Competition Act deals with the abuse of a dominant position, banning 

companies that have substantial market power from adopting practices that limit 

competition or negatively affect consumer well-being. The provision specifically 

refers to a variety of abusive conduct, such as predatory pricing, discriminatory 

pricing, refusal to deal, and tying arrangements, which can prevent market entry by 

small firms or new entrants. This section applies most directly to industries where 

particular firms have a strong grip over key resources, infrastructure, or distribution 

channels since these firms have the ability to use their market power to keep out 

competitors and dictate market outcomes. The CCI exercises critical oversight in 

handling abuse of dominance complaints, employing a combination of legal, 

economic, and technical know-how to evaluate the effect of such activity on 

competition and consumer well-being. 

Section 5 is another significant provision of the Competition Act, addressing merger 

and acquisition regulation. It requires that any merger—by way of merger, 

acquisition, or amalgamation—likely to result in significant diminution in competition 

be informed to the CCI for permission. The idea behind this clause is to bar the 

formation of monopoly or oligopoly structures which could suppress competition and 

injure consumers. The CCI assesses the effect of suggested combinations on market 

forces and ensures that they do not lead to excessive concentration of market power. 

In case the CCI is of the opinion that a suggested combination may have harmful 

effects on competition, it can prevent the deal or subject it to conditions in order to 

neutralize its anti-competitive effect.17 

The Indian Contract Act, 1872 is also responsible for governing commercial 

transactions and business contracts. It establishes the legal rules that apply to the 

formation, performance, and enforcement of contracts. Although the main aim of the 

Contract Act is to ensure that contracts are legally enforceable and binding, it also 

assists in preventing unfair contractual terms that may result in anti-competitive 

practices. For instance, contracts that are unfair to one party or are restrictive of 

                                                             
17 “Competition Commission of India, Government of India,” available at: 
https://www.cci.gov.in/regulation-of-combination (last visited April 1, 2025). 
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market entry may be challenged under the Contract Act as being against public policy 

or against fair competition principles. 

The Foreign Exchange Management Act, 1999 (FEMA) is another significant 

legislation in the Indian legal framework that indirectly affects market access and 

competition, especially in industries involving foreign investment. FEMA governs the 

exchange and exit of foreign exchange and aims to promote external trade and 

payment. Although its main concern is the management of foreign exchange, it has 

market access implications too, since foreign companies wishing to enter Indian 

markets have to live up to its stipulations. The Act ensures that foreign investments 

are directed in the country's wider economic interests and ensures a competitive 

atmosphere by making sure that foreign companies do not practice anything that 

distorts competition or hurts domestic businesses.18 

India's Intellectual Property Rights (IPR) regime is also an important part of the legal 

environment since it impacts market access in technology, pharmaceuticals, and 

entertainment industries. The Patents Act, 1970 and the Trade Marks Act, 1999 

govern protection of intellectual property, which may at times produce monopolistic 

market conditions. While protection of intellectual property is essential to encourage  

innovation, it can also give rise to anti-competitive conduct when companies employ 

their patents or trademarks to prevent others from entering the market or acquiring 

access to vital technologies. The Competition Act hence complements intellectual 

property laws by ensuring that patent holders or trademark owners do not abuse their 

market power to restrict competition and deny market access. 

CONCLUSION  

The problem of discriminatory abuse of market access is a significant area of 

competition policy and law, both in India and the world at large. With increasing 

growth in markets and connectivity between them, it is crucial to ensure that market 

access is open, equitable, and free from discrimination in order to promote 

competition, growth, and consumer well-being. This topic, particularly when viewed 

                                                             
18 25 November 2024, “India: streamlined treatment of FDI aims to promote opportunities for 
investors” Global Competition Review available at: https://globalcompetitionreview.com/hub/fdi-
regulation-hub/fourth-edition/article/india-streamlined-treatment-of-fdi-aims-promote-opportunities-
investors (last visited April 1, 2025). 
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through the lens of India’s legal framework, reveals significant challenges and 

opportunities for improvement. It also highlights the need for a robust enforcement 

regime and a more coherent legal structure that can deal with abusive discrimination 

effectively, balancing both the interests of consumers and businesses while promoting 

overall market efficiency. 

Abusive discrimination arises when a market dominant firm employs its market 

power to exact unjust terms, bar competitors from entering the market, or undertake 

actions that are detrimental to consumers by distorting competition. It may manifest in 

different forms, such as predatory pricing, exclusive dealing contracts, discriminatory 

pricing, and refusals to supply. These practices can erode the integrity of markets by 

diminishing the competitive pressures that drive innovation, lower prices, and quality 

of goods and services. The deleterious impact of abusive discrimination is most 

pronounced in markets with weak competition or where dominant firms play a leading 

role in pivotal sectors, as is frequently the situation in emerging economies such as 

India. 

The Competition Act, 2002, specifically focuses on the misuse of dominance under 

Section 4, which restricts any enterprise from indulging in practices exploiting its 

dominant market position in a manner prejudicial to competition. The Act is aimed at 

keeping any entity from distorting market forces by means of its influence 

discriminating against competitors or consumers. Even with its merits, the application 

of the Competition Act in India is not without challenges such as uncertainty of 

interpretation of certain provisions, undue delays in the process of enforcement, and 

more effective mechanisms being needed to tackle complicated market forces and 

new patterns of anti-competitive behavior. 

SUGGESTIONS 

To effectively address the issue of abusive discrimination and ensure fair market 

access in India, several suggestions can be made to strengthen the existing legal and 

regulatory framework. These recommendations aim to enhance the enforcement 

mechanisms, improve the efficiency of the Competition Commission of India (CCI), 

and address the challenges posed by emerging sectors like digital markets and e-

commerce. 
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1. There must be a strengthening and clarification of the provisions of the abuse 

of dominance under the Competition Act, 2002. The language of the law, 

especially the definition of "dominance" and abusive behavior, must be made 

more specific. This will offer clearer guidelines for businesses and regulators, 

lowering the uncertainty that now surrounds anti-competitive activities. 

Industry-specific guidelines must be formulated to cater to the peculiar 

challenges presented by various industries, particularly rapidly changing ones 

like the digital and e-commerce industries. The adaptation of regulations to 

factor in the unique features of these industries will allow for more effective 

enforcement. 

2. The resources and capacity of the CCI need to be enhanced. Although the 

Commission has been making efforts at regulating anti-competitive conduct, it 

tends to suffer inordinate delays on account of lack of resources, an increasing 

pendency, and absence of subject matter expertise in new areas. To counter 

this, additional resources, better human resources, and technical expertise 

should be made available to the CCI, particularly in digital economies, data 

analysis, and e-commerce. In addition, the Commission could gain from 

stronger cooperation with competition authorities abroad as many digital 

enterprises are cross-border in nature. This would provide for more 

collaborative enforcement measures and enable India to remain in accordance 

with international norms. 

These suggestions, if implemented effectively, would strengthen India's competition 

law framework, making it more adaptable to the changing market dynamics, 

particularly in the digital economy. This would not only improve market access and 

ensure fair competition but also contribute to the overall economic growth and  

consumer welfare in the country. 

 


