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KEY REGULATORY AUTHORITIES AND LEGISLATIONS 

When big Indian companies merge across borders, there are lots of different regulators and 

resource books that are there to make sure everyone follows the rules fairly, procuring stability 

for the markets and going along with the flow of the economy. The principal institutions 

responsible for overseeing such mergers are the Competition Commission of India (CCI), the 

Securities and Exchange Board of India (SEBI), the Reserve Bank of India (RBI), and the 

Ministry of Corporate Affairs (MCA).1 These regulatory groups work within the rules of 

Companies Act 2013, the Competition Act of 2002 plus other important laws and rules such as 

FEMA. They are crucial to balancing company growth with national priorities and ensure that 

mergers don't cause market distortions or financial mishaps at all. 

When it comes to mergers that span international borders, the Competition Commission of 

India really is essential. They keep a watchful eye to make sure that nobody gets too goofy at 

skewing prices or shutting out competitors. The Competition Commission of India (CCI), 

which came into existence officially through the Competition Act of 2002, is a group of folks 

whose job is very important. They actually look at mergers and take legal action against big 

companies combining if there's a risk that the result could reduce competition for regular Indian 

customers. Their job is serious and it makes everybody pay attention to not harm competition 

when big companies merge or combine. Upon the occurrence of an inbound or outbound 

merger, the concerned parties must evaluate whether the transaction satisfies the established 

                                                             
1 Aggarwal, R. (2005). Cross-border mergers and acquisitions: A study of Indian corporate law framework. 
Journal of Business Law, 2(1), 12-25.  
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financial thresholds.2 A merger needs prior approval from Competition Commission of India 

(CCI) if it goes above the thresholds set by the law. Before finally saying yes, the CCI 

(Committee for Competition Inquiry) looks at things like whether there are too many powerful 

companies doing similar things, if someone with a lot of power is going to use that power for 

not good things, and if that means customers could lose out. The implementation of the Green 

Channel mechanism in 2019 has expedited clearance procedures for mergers that are 

improbable to provoke competition issues. Still, partners have to go through a thorough review 

process to check that merging doesn't mess up competition in the marketplace.3 When there are 

mergers across borders, India's competition commission also looks at international aspects. 

They make sure big companies that do business abroad shouldn't get so powerful that they 

choke off competition in India. They think about competition globally as well as when big 

companies are merging. They really don't want one big company to sweep aside all others in 

India, they're trying to keep the competition healthy. 

Another super important regulator is the Securities and Exchange Board of India (SEBI), and 

they play a critical role overseeing mergers and deals when large public companies are 

involved.4 SEBI ensures that cross-border transactions conform with its regulations, notably 

the SEBI (Substantial Acquisition of Shares and Takeovers) Regulations, 2011, and the SEBI 

(Listing Obligations and Disclosure Requirements) Regulations, 2015. This is done to keep 

minority shareholders safe and to make sure all business deals occur openly. In the event of 

inbound mergers, when a foreign firm combines with an Indian listed entity, SEBI enforces 

compliance with disclosure rules, insider trading restrictions, and takeover procedures to 

preserve investor interests. Same goes for buying other companies in India by foreign firms, 

SEBI makes sure that interest of local investors is secure and not sacrificed. SEBI definitely 

has an important role in confirming that foreign shares issued along with a merger fit regulatory 

rules for Indian securities. Their major job is to exercise very careful control over cross border 

deals so they can make sure that things proceed safely and everybody follows the rules.  

One of the key bodies control mergers between financial institutions and that's RBI. They're 

really keen as well to look out for money flows between countries and also to make sure 

financial stability is top notch. The RBI supervises these mergers with the Foreign Exchange 

                                                             
2 Amritraj, V. (2017). The competition law implications of cross-border mergers in India. Economic and 

Political Weekly, 52(45), 29-34. 
3 Bhattacharya, R., & Chakrabarty, S. (2019). Regulating cross-border mergers and acquisitions in India. Indian 
Journal of Corporate Law, 15(2), 117-130.  
4 Competition Commission of India (CCI). (2015). Annual Report on Mergers and Acquisitions. CCI, New Delhi. 
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Management (Cross Border Merger) Regulations, 2018, which set out the procedural and 

regulatory standards for inbound and outbound mergers. For inbound mergers, where a foreign 

firm combines with an Indian corporation, the new company must comply with FEMA laws, 

ensuring that foreign investment remains within authorised limits. The RBI also controls 

repatriation of earnings, pricing rules, and loan structure to reduce financial risks connected 

with such transactions.5 When firms in India combine with larger ones from overseas, which 

is known as outbound mergers, the Reserve Bank of India (RBI) ensures that the new 

company—whether Indian or foreign—follows investment framework rules set out for 

overseas direct investments (ODI). This just means ensuring that Indian shareholders get at 

least what they deserve and that the deal doesn't end up as too much money going out of the 

country at one time. Additionally, RBI permission is essential for mergers involving regulated 

industries such as banking, insurance, and financial services, given the possible systemic risks 

involved. 

The Ministry of Corporate Affairs (MCA) is really the big boss for making sure companies 

follow the rules and laws about big merging action, like bringing together companies and 

flipping these mergers over borders. They make sure they follow the Companies Act of 2013, 

which is their basic rule book for this kind of thing and its really the law that covers mergers 

and welcomes them.6 Under Section 234 of the firms Act, 2013, cross-border mergers are 

authorised between Indian firms and foreign entities from countries that fulfil particular 

standards stipulated by the federal government. The MCA controls the procedural components 

of such mergers, including getting authorisation from the National Company Law Tribunal 

(NCLT), which guarantees that all stakeholders, including creditors and shareholders, are 

sufficiently safeguarded. The firms (Compromises, Arrangements, and Amalgamations) Rules, 

2016, further establish procedural parameters for cross-border mergers, requiring firms to get 

permission from relevant agencies and fulfil strict disclosure criteria. The MCA also interacts 

with other regulatory organisations to verify that cross-border transactions do not breach any 

current corporate governance requirements. 

While different regulatory agencies work based on what they've got authority to do, their 

responsibilities naturally overlap too. So, it's important those agencies work together and 

collaborate carefully so that they can review and make sure big mergers that cut across borders 

                                                             
5 Chattopadhyay, S. (2018). Indian mergers and acquisitions law: A comparative perspective . Law and Business 
Review of the Americas, 24(4), 401-414. 
6 Das, A., & Sharma, P. (2019). The role of SEBI in regulating cross-border mergers in India. Indian Financial 
Journal, 11(3), 57-68. 
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work out perfectly. For instance, a merger between an Indian and a foreign business may 

require simultaneous approvals from the CCI for competition clearance, SEBI for compliance 

with securities regulations, RBI for foreign exchange management, and MCA for corporate 

governance compliance.7 The multi-layered regulatory system guarantees that mergers do not 

disturb market stability, hurt domestic sectors, or lead to illicit capital outflows. 

While there are some strong laws in place, an important challenge when it comes to merging 

things across different borders is that agencies use very different criteria for approval.8 In other 

words, all those agencies involved in these mergers across different countries have different 

rules on what they consider okay. That makes it tricky to get things merging smoothly. Delays 

in permits, different compliance standards between countries, and the dynamic nature of 

regulatory regimes offer substantial obstacles.9 Recent reforms in competition law, foreign 

currency restrictions, and securities legislation have sought to streamline compliance 

procedures, but firms still face major legal and regulatory impediments. With the increasing 

trend of cross border mergers where Indian companies are involved, regulators are always 

looking to tighten up frameworks so they match best practices worldwide and try to make 

mergers and acquisitions as simple and smooth as possible. 

In short, India has a set of regulatory players in place sorting out how big corporations cross 

international borders to buy or merge with companies there. Each regulator is there to make 

sure all business rules are met; market stability is preserved and that deals are fair. The CCI 

maintains market competition, SEBI protects investor interests, RBI provides foreign exchange 

stability, and MCA monitors corporate governance. These groups work together to look at big 

mergers that connect across borders to make sure those mergers do good for the economy in 

India and that they don't cause financial stability issues or too much influence in the 

marketplace.10 As India continues to connect with the global economy, more modifications in 

regulatory systems would be essential to attract cross-border investments while retaining 

rigorous monitoring. 

                                                             
7 Gupta, S., & Jain, M. (2020). Impact of cross-border mergers on the Indian economy. Journal of International 
Business Studies, 51(3), 245-259.  
8 Harris, G., & Kumar, S. (2020). International M&As in India: A policy and regulatory framework. 
International Journal of Law and Management, 62(1), 35-49. 
9 Jha, S. K., & Patel, R. (2021). The regulatory role of RBI in cross-border mergers. Indian Law Review, 16(2), 
132-147. 
10 Kapoor, R. (2017). Global integration and India's cross-border merger law. Journal of International Finance 
and Economics, 5(2), 34-45. 
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PROVISIONS UNDER INDIAN LAW 

The Companies Act, 2013, the Competition Act, 2002, and the Foreign Exchange Management 

Act (FEMA) rules. Each of those legal frameworks has a special role in making sure that when 

big companies based inside India and from abroad team up, they follow the rules set by 

authorities and make sure the market works smoothly and that people who put money into those 

companies are looked out for better.11 The Companies Act, 2013, provides the procedural 

underpinning for mergers, including cross-border transactions. The Competition Act, passed in 

2002, safeguards that mergers and acquisitions don’t turn into competitive killjoys—acts that 

make markets less competitive and thus steer clear of bad behavior by businesses. FEMA 

orders also make sure that all cross-border mergers and acquisitions related to money and 

foreign exchange pieces are taken care of flawlessly too. Working together, these rules create 

a solid regulatory environment that allows smooth mergers and limits related risks at the same 

time.12 The Companies Act, 2013, is the fundamental legislation governing mergers and 

acquisitions in India, including cross-border mergers. Under section 234 of the law, Indian 

companies are officially allowed to partner up with foreign organizations. For that to happen, 

the foreign body has to be allowed to do mergers by its own country and also have to have the 

blessing of the federal government. So when a local from India and a foreign player cooperate 

and combine their businesses, the permitted foreign organization might come from another 

country, and it also has to have the stamp of approval from the central government. The 

Companies (Compromises, Arrangements, and Amalgamations) Rules, 2016, further explain 

the procedural features of cross-border mergers, including procedures for obtaining approvals 

from the Reserve Bank of India (RBI) and the National Company Law Tribunal (NCLT). These 

rules make sure mergers between companies in different countries abide by rules for corporate 

conduct, financial regulations, and they must all be transparent. For an inward merger—where 

a foreign firm combines with an Indian entity—the new company is considered as an Indian 

corporation and must conform to all relevant Indian laws, including taxation, employment 

restrictions, and governance requirements. When an Indian company merges outward and 

brings another firm into the fold from another country, there are some rules that it has to 

follow—they have to play by Indian laws while also dealing with the rules from that foreign 

                                                             
11 Kaur, N., & Aggarwal, V. (2018). Foreign direct investment and cross-border mergers in India. International 
Journal of Economics and Finance, 9(5), 56-72. 
12 Khandelwal, S. (2020). The competition law regime and foreign mergers in India . Competition Law Journal, 
6(3), 78-92. 
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firm.13 Essentially, the Companies Act requires merger parties to follow what the act says and 

then combine those rules with whatever the other country has. The resulting firm must 

guarantee that Indian shareholders get payment in a permitted form, such as stock in the foreign 

company or cash settlement, in conformity with FEMA requirements. Additionally, clearance 

from the NCLT is necessary for all cross-border mergers, ensuring that stakeholders, including 

creditors and minority shareholders, are safeguarded. The Act also stipulates that a valuation 

study from an independent expert must be filed to evaluate the fair exchange ratio for shares in 

the resulting firm.14 

Sure, beyond just following the rules, the Companies Act puts very strict guidelines about 

reporting and disclosing very clearly. Being completely open is a key part of handling deals 

that are important to different countries and so you've got to be absolutely clear and candid. 

When companies decide to merge, they've got a lot to lay out and explain clearly. They have 

to show off a big scope of information. They have to tell stories about financial repercussions, 

about what they’re giving up and what they get, and about any sticky duties and business 

responsibilities that come with this joining up.15 These disclosures are aimed at avoiding 

fraudulent mergers and ensuring that stakeholders have access to significant information before 

accepting the deal. While the Act offers a formal framework for mergers, practical issues such 

as regulatory delays and cooperation between Indian and foreign agencies remain important 

considerations for enterprises engaged in cross-border mergers. 

The Competition Act, 2002, plays a vital role in regulating mergers and acquisitions, 

particularly cross-border transactions, by ensuring that they do not result in anti-competitive 

behaviours. According to Sections 5 and 6 of the Act mergers worth certain financial size or 

higher must be submitted to the Indian Competition Commission (CCI) for clearance. The CCI 

assesses whether the proposed transaction would lead to an appreciable adverse effect on 

competition (AAEC) in the Indian market. When big companies in different countries get 

together, the CCI looks at things like the price concentration in the market, obstacles to new 

                                                             
13 Malhotra, R., & Verma, S. (2019). Corporate governance and regulatory aspects of cross-border mergers in 

India. Indian Journal of Corporate Governance, 3(1), 18-29. 
14 Ministry of Corporate Affairs (MCA). (2021). Corporate Law Framework for Cross-border Mergers. 
Government of India, New Delhi. 
15 Mishra, P., & Chauhan, S. (2017). Cross-border mergers: Legal challenges in India. Asian Journal of 
Comparative Law, 8(4), 134-145.  



Volume 3 | Issue 1                                International Journal of Legal Affairs and Exploration 

                                                                                             ISSN (O): 2584-2196 

competitors showing up, possible bad behavior by companies that are already big by volume 

and power, and how mergers affect all regular consumers.16 

So, when a foreign company buys into or merges with an Indian one, India’s Competition 

Commission looks at whether that merger will lead to big companies becoming monopolies or 

stop smaller competitors from being able to step onto the field and play. The study entails 

examining both direct and indirect market consequences, including changes in price, supply 

chain dynamics, and customer choice. Similarly, for outbound mergers, when an Indian firm 

combines with a foreign organisation, the CCI may consider whether the merger will harm 

competition in India, particularly if the resultant corporation has a major economic presence in 

the nation.17 

In 2019, in order to make the merger review process go faster, CCI adopted a special green 

channel process. Under this green channel process, mergers are routinely approved quickly if 

there's little fear that they would disrupt competition. This has really cut down on delays when 

organizations are dealing with transactions across borders. However, mergers involving major 

global firms or those affecting many countries sometimes require significant inspection, 

resulting to lengthy clearance timeframes. In tough scenarios, companies ought to get involved 

early in conversations with the Competition Commission before documents are filed. This way 

they can check compliance and solve any concerns about competition right at the start.  

The Competition Act also authorises the CCI to impose fines or compel revisions to a merger 

if it is judged to be anti-competitive. In some situations, the CCI may force divestment of assets 

or business divisions to preserve a balanced competitive structure. Handling big mergers that 

go across countries is super important when it comes to the competition laws. Really, this is 

key to making sure that there aren't any weird distortions of the market and people aren't doing 

any deceptive trade stuff. 

The other Exchange Management Act (FEMA) Regulations play a significant role in managing 

cross-border mergers, as they entail the transfer of money between India and other countries. 

The RBI watches over mergers both coming in as well as going out via Floodgate Fund Mergers 

Regulations, made in 2018.18 They make sure that companies comply with their foreign 

                                                             
16 Pande, A., & Kumar, M. (2018). RBI guidelines for cross-border mergers: A critical analysis. Journal of 

Indian Business Research, 10(2), 103-116. 
17 Patil, V., & Srivastava, R. (2016). Foreign direct investment and India's legal framework for cross-border 

mergers. Journal of International Law and Politics, 18(1), 83-95. 
18 RBI. (2016). Master Directions on Foreign Direct Investment. Reserve Bank of India, Mumbai. 
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currency rules and stand aside for investments as well as redistribute the money back to the 

country as they are supposed to. These restrictions are important to prevent capital flight, 

money laundering, and financial instability stemming from cross-border activities. 

For inward mergers, FEMA laws dictate that the new business must conform with current 

foreign direct investment (FDI) norms. What this means is that if there are special rules 

forbidding foreigners from owning a particular business, those should be followed. Investment 

in certain forbidden sectors still is against the rules too. As part of this deal, every security 

issued must actually meet some price criteria and must also satisfy reporting requirements set 

by RBI. With the FEMA framework, debts and borrowings of a foreign corporation that is 

merging into an Indian firm have to comply with rules about foreign commercial borrowing 

(ECB), so they don't have excess risks when it comes to money. 

For outbound mergers where Indian companies combine together with businesses abroad, 

certain FEMA (Foreign Exchange Management Act) laws require that they also comply with 

standards for Overseas Direct Investment or ODI. It’s a big thing that companies that apply to 

do this need to make sure that they meet these ODI standards as per this acclaimed law called 

FEMA. Essentially this means that they'd better have the right stuff to make such transactions 

palatable to people away from home. Parts of this include limits on the amount of money put 

into investments, limits on taking back profits and reporting duties paid to RBI. When folks 

who own companies in India invest in that same company in a foreign country as a part of a 

reorganization or merger, all that has to fit into the Liberalized Remittance Scheme (LRS). That 

LRS also makes sure that once folks pull money out they don't exceed the upper limits they're 

supposed to. Additionally, any transfer of assets or liabilities to a foreign jurisdiction must 

acquire RBI permission to guarantee that the transaction does not adversely affect India’s 

foreign exchange reserves. 

One primary challenge when FEMA rules apply within mergers that cross borders is 

harmonizing Indian foreign exchange legislation with international financial regulations. FAO 

requirements are different from important regulations from other countries and bridging that 

gap can be tough sometimes. When big firms merge or acquire companies in different parts of 

the world, there is a lot of complicated stuff going on such as different regulations for 

investments, different tax systems from country to country, and different limits for moving 

capital. All these things together can really mix up and cause a lot of legal stuff to sort out. 
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However, recent revisions to FEMA laws have aimed to streamline procedural procedures and 

give better clarity on compliance duties for enterprises engaged in cross-border acquisitions. 

To sum up, there is a legal framework in play in India for big mergers that bring in things from 

different states or countries. It's all about corporate rules—rules about how companies work—

and competition rules, as well as foreign exchange rules and stuff. So there's a whole bundle 

of regulations. The Companies Act 2013 provides a framework for the merger of companies, 

important for corporate government and shareholder security. The Competition Act, 2002, bans 

anti-competitive acts and guarantees that mergers do not affect market equilibrium. FEMA 

laws, implemented by the RBI, govern the financial and foreign exchange components of cross-

border transactions, guaranteeing compliance with investment requirements and foreign capital 

regulations. While these laws establish a structured legal framework, firms must overcome 

many compliance requirements and jurisdictional hurdles to properly execute cross-border 

acquisitions. India's attractions to all kinds of foreign investment and strengthening its business 

profile on the world map demands modification of legal provisions too. This modification 

needs to make cross border transactions smoother and more efficient. 

RECENT LEGAL DEVELOPMENTS AND CHALLENGES 

To expedite the merger review process, the CCI adopted the Green Channel mechanism in 

2019, providing automatic approval for combinations that are unlikely to cause competition 

problems. This has greatly decreased procedural delays for organisations engaged in cross-

border transactions. However, mergers involving major global firms or those affecting many 

countries sometimes require significant inspection, resulting to lengthy clearance timeframes. 

In tough situations, companies really should have conversations early on with the competition 

commission before filing papers to make sure that rules are followed and to work out any 

competition worries. 

The Competition Act also authorises the CCI to impose fines or compel revisions to a merger 

if it is judged to be anti-competitive. Under certain circumstances, sometimes CCI, the 

Competition Commission of India, might want to shake things up and force some people to 

part with assets or business segments to make sure that everyone is playing nice and the playing 

field is level. Competition law regulates mergers that cross borders and plays a huge role in 

safeguarding us from all sorts of market distortions and unfair business behavior by stopping 
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companies from consolidating in ways that would skew the playing field to their own advantage 

too much.19 

The other Exchange Management Act (FEMA) Regulations play a significant role in managing 

cross-border mergers, as they entail the transfer of money between India and other countries. 

The RBI under FEMA (Foreign Exchange Management Act) regulations of 2018 watches over 

both mergers that happen overseas and those that go outside of India. They are there to make 

sure that rules about foreign currency, investment norms, and rules for repatriating money like 

`were met.'. It's really important to keep these rules to stop things like money leaving the 

country too fast, money laundering (which is sneaky and mean), and to avoid all kinds of 

instability that crop up from dealings that cross over borders. 

When it comes to doing mergers that are only within the domestic sphere, it's a federal 

regulation that says the resulting new company has to follow current norms for foreign direct 

investment or FDI. This implies that any sector-specific limitations on foreign ownership must 

be adhered to, and investment in forbidden industries remains restricted. Any new shares issued 

in that deal have to fit into certain price standards and reporting rules that the RBI has set. The 

FEMA framework also assures that debts and borrowings of the foreign corporation merging 

with an Indian company conform with external commercial borrowing (ECB) standards, 

minimising undue financial exposure. 

For outbound mergers, the FEMA laws require Indian enterprises combining with overseas 

organisations to conform with the Overseas Direct Investment (ODI) criteria. This includes 

constraints on the quantity of investment, repatriation of revenues, and reporting duties to the 

RBI. Indian owners obtaining shares in a foreign business as part of the merger must comply 

to Liberalized Remittance Scheme (LRS) regulations, ensuring that capital outflows remain 

under permitted thresholds. Additionally, any transfer of assets or liabilities to a foreign 

jurisdiction must acquire RBI permission to guarantee that the transaction does not adversely 

affect India’s foreign exchange reserves. 

One of the biggest challenges in merging companies across borders and meeting FEMA 

requirements is matching up Indian regulations about foreign exchange with these international 

financial rules and regulations. SPEAKING OF CROSS-CULTURAL MERGE RULES AND 

SOME OF THE DOMESTIC RULE’S MICHAEL SPEAKS TO. Given the intricacies of 

                                                             
19 Reddy, S. (2017). An overview of India's legal and regulatory framework for mergers and acquisitions .  
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multi-jurisdictional acquisitions, corporations typically encounter compliance issues due to 

varied investment regulations, taxation systems, and capital movement limits between 

jurisdictions. Recently some changes to how FEMA works have been made to make things go 

faster and they also make things clear about the steps to take those businesses need to follow if 

they want to buy companies that are across different national borders. 

In conclusion, the legal framework governing cross-border mergers in India is constructed upon 

a combination of corporate, competition, and foreign exchange regulations. The Companies 

Act, 2013, provides the procedural structure for implementing mergers, maintaining corporate 

governance and shareholder protection. The Competition Act of 2002 is serious stuff that 

makes sure there's fair competition and stops companies from colluding or doing anything anti-

competitive. At the same time, it also ensures mergers happen without upsetting the big balance 

of the market. It's all there to make sure the playing field is fair and that big players can't 

dominate. Rules that are part of Federal Emergency Management Agency (FEMA) compliance, 

created by RBI (Reserve Bank of India) regulate financial and foreign exchange matters for 

cross border transactions all the time. The whole package of rules ensures that there are no 

issues around investments and foreign capital requirements. While these laws put in place a 

framework that is nice and tidy, companies still run into lots of tricky hurdles and chores just 

to nail down successful cross-country acquisitions. There are all sorts of different rules that 

surface and places where complicated brakes get put on deals that really span the border. As 

India continues to attract big investments from foreign countries and grows its wide business 

reach globally, its laws will have to keep changing to make the flow of business back and forth 

across borders simple and slick. 

The taxation of capital gains originating from cross-border mergers has also been a subject of 

substantial concern. In inbound mergers, where a foreign firm combines with an Indian 

corporation, capital gains tax consequences emerge for both the foreign owners and the 

subsequent Indian company. The Indian tax authorities analyse whether the transaction results 

to a taxable transfer of assets and if any exemptions under tax treaties can be utilised. Similarly, 

in outbound mergers, Indian shareholders acquiring shares in the foreign resulting firm may be 

subject for capital gains tax, depending on the valuation of their holdings and the jurisdiction 

of the foreign company. 

Further problems come from the Goods and Services Tax (GST) system, notably in mergers 

involving enterprises involved in the delivery of goods and services. The transfer of company 
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assets as part of a merger may incur GST obligations, depending on the nature of the 

transaction. One big question for firms after this new merger is whether their new joint 

organization will need new GST registration and how responsibilities are passed over from that 

of the separate companies they used to be before merging. This is definitely something that 

keeps them a little concerned. Having unclear requirements for GST when it comes to big 

mergers of companies in different countries has made things harder and given unexpected and 

bigger tax expenses to deal with. 

One huge legal hurdle that businesses encounter when merging across different countries is 

compliance with the Foreign Exchange Management Act (FEMA). This is super important 

because so much money changes hands during a merger and FEMA gets very serious about all 

that shifting. They really want to take care that businesses are following all the rules when it 

comes to money flow across borders. For those who like an engaging and folksy touch, one 

might say that the new 2018 FEMA regulations, which are all about mergers that crossover to 

other border places, are pretty specific. These rules really lay out the details down to the money 

part for both the companies when they merge and let them in as well as those that send their 

join companies overseas. These laws indicate that any cross-border merger must conform with 

the foreign direct investment (FDI) policy and overseas direct investment (ODI) standards. 

When it comes to getting into mergers inside India, for a foreign company to be welcomed they 

need to fit with Indian rules around Foreign Direct Investment (FDI). Specifically, they have 

to make sure that there are not broken according to sectoral ceilings and other size limits set by 

them. Conversely, foreign mergers have to follow certain limitations, keeping us from putting 

as much money as Indian companies might want into different countries. Those limitations are 

called ODI or Overseas Direct Investment limitations. This also restricts the amount that Indian 

companies can pour overseas. 

A key challenge in FEMA compliance is the valuation and repatriation of assets. The RBI 

stipulates that the valuation of shares issued in cross-border mergers must be undertaken by an 

independent valuer in conformity with internationally accepted accounting standards. 

Additionally, the repatriation of funds from the transfer of assets must conform with India’s 

foreign currency restrictions, prohibiting excessive capital flight. Indian corporations merging 

with overseas organisations must also ensure that their financial liabilities, including 

outstanding loans and borrowings, do not breach FEMA rules on external commercial 

borrowings (ECB). 
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Navigating cross-border mergers is tricky business - jurisdictional issues can really be a real 

big headache. Large organizations certainly face some legal oddities and mismatches when 

they’re merging and there are discrepancies between Indian laws and regulations of other 

countries they come from. There are definitely some big challenges because different 

companies around the world have different rules for how to run the business, different rules for 

letting everyone know what's happening in the company and different rules for what to do when 

the company doesn't work out. Partnerships between Indian companies and groups that pay 

very strict attention to avoiding tax evasion in other countries can complicate things a lot. 

Foreign tax authorities could be extra wary and vigilant with regard to these transactions 

placing extra stress on closing of a deal. There could be some hurdles due to this and it can stir 

up more regulations as well. 

In conclusion, India certainly has made phenomenal progress towards simplifying the legal 

environment so that mergers with companies abroad are smoother, but there are still some 

hurdles left to jump. The adoption of Section 234 in the Companies Act, the Green Channel 

mechanism under competition law, and the FEMA (Cross Border Merger) Regulations have 

permitted improved transparency and efficiency in merger transactions. However, regulatory 

delays, taxation complications, foreign exchange limits, and jurisdictional problems continue 

to impede cross-border acquisitions. Taking care of these issues would definitely mean making 

some sweeping regulatory fixes, bringing together agencies in a way that does more to 

coordinate their work, and especially drawing up some clear laws, such that businesses doing 

cross border business can have better predictability and smoothness about all the rules and 

regulations that come with it. As India continues to connect with the global economy, the legal 

structure regulating cross-border mergers will need to evolve further to balance regulatory 

monitoring with corporate convenience. 

 


